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Practical Modern Problems 
In American Taxation™ 





By JOHN MacARTHUR said of a land in which decay of 
MAGUIRE character accompanies not accumu- 

Professor of Law, Harvard Law lation but evaporation of wealth? And 
School what will any friend of democracy 

Defoe’s famous book “A Journal) say to a state of things in which the 
of the Plague Year” puts statistical | chief legislative issue seems to have 
material to an extraordinary use. The | become whether somebody shall be al- 
bills of mortality or burial records of | lowed to get somebody else’s money, 
the London parishes are made to|and an appropriate admonition above 
speak more eloquently of toreboding | the door of every polling place in our 


and horror than could any rhetorical | elections would be: “Thou shalt not 
description Through these hsts ot | covet?” 

figures one follows the first warnings Of these matters of economics and 
of disease in December, 1664, and the! sociology, however, it is certainly 
subsequent hopes, fears, and conceal-| neither my aim nor my function to 
ments of the afflicted city, reaching at | speak. Nothing is more repellent to 


leneth the dreadful crescendo of death | sound sense than a protessor talking 
in August, September, and October.) about topics he does not understand 
1665. Defoe assumes “that there died unless it be a professor trying to 
1 l nly.| administer theoretical and possibly 
Even though this be an under- | unconstitutional cures to practical prob. 
statement, he was re rding a visita lems For present purposes, we need 
tion far less extensive, far less en-| merely realize how inevitably the enor- 
during in effect, far less serious to] mous expenditures of our govern- 
mankind. than the depression from} ments lead to an increased burden of 
| {1 we are now emerg- | taxation, in one form or another. We 
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Personal Liability of the Taxpayer ee 
As a Means of Enforcement of ‘> “'= ® general personal prop- 
_ The General Personal Property Tax (00% "20" pevmally ab 


By NATHAN DAVIS Ct. 1930) aff. 108 N. J. L. 418 bE & This ie ily follows 


4 1932): als see Manis ITO that Secti 202 of the Tax Act. as 








(Continued from previous issue) Works Co. vs. Raritan Twp. 12 N. J.| amended. in declari 
ee Misc. 143 (Sup. Ct. 1934 ments shall run t a truste¢ 

Another instance of the 1 
Quality of the right of action created namely, regan 
by Section 202 of the Tax Act is that, | with the tax, Broeck vs. Jersey City, gay be 
as a chose, it is probably non-assign- 44 N. J. L. 156 (Sup. Ct. 18% Cf. | municipality 
able on the ground of being created | Kennard vs. J. C. 58 N. J. L. J. 183.! act the or 
for the personal and private benefit) And if, the owner of ta’ I liability, refers to the 
of the municipality, the County and sonalty shall, immediately before ta» pee pte 
the State in raising revenue for the day, convert his holding into exemp tk provision signifies only a perso 
support of their respective govern- | property with a view toward avoid-'| _. corporation who is an owner it 
ments. The closest analogy in this|ing the impending tax, and shall re- | yi. or jts individual right 
State are those cases which hold that | convert such a yperty int xable 
a ‘divorced wife's right to alimony, | personalty immediately after tax da 
being for her personal benefit and sup- | it has been stated that he is neverthe- 4 
port, are non-assignable either to a less free from the charg fa tax | 4 IS assessed agall a uste¢ 
purahaser or to her legal representa- unk 
tive at death. Lynde vs. Lynde, 64 taxables into exempt 
N. J. Eq., 763 (E. & A. 1902); Sut- then and there had the 
phen vs. Sutphen, 103 Id ge verting immediately after tax benehcia Dare: Bi. 20a 
1928) ; and see, Greenber Green- order to evade ta H | - hat all property all be as 
berg, 99 Id. 461 (Ch. 1 State . : t st own 

Still another instance | , 
acter of this chose involves the effect hil aie ~ 
of Section 1 of the Statut In t t that t | Aaygcoad 
tions, which provides that 
of debt, founded upon :; 
contract without specialt 
prosecuted 
section has been held inappl rdinar 
the case of a pure! tatutor , ! to prosecuting 
gation Warren vs. Harder upr Trust Co. vs. I oars 
Smith vs. Jersey City (supra Out I up 1 ts f { wise Lesa 
water vs. Passaic (supra); Cowen- | payer dies att rit | é 
hovern vs. Freeholders (supra) mm | inst 
liability under present discuss be n 
ing likewise of a purely statut 
origin, a similar result should follow et y | O52 t ti 
Hetfield vs. Plainfield 46 N. J. L. 11 he tax] r me | 
(Sup. Ct. 1884) at 122; Manzo \ ec. 04 idler 
Manzo 99 N. J. Eq. 97 (Ch. 1926) taxes to he referre f Pine ; 
at 99; also see In re Commissioners ! 1 bankrupt r ( ; 
of Trenton 17 N. J. L. J. 23 (Mercer | 2 Phe ta 
Circuit 18903), and 61 ¢ prioriti vhe 
13903). It is possible t 
a construction im reterence 
sonal tax-liability on the ruk 
gested above namely that it ‘ rupt tr ‘ 2 
absence of express of ne ril ! krupt 
plied language, a “debt” : ee 
include this liability when such a ! t t t r bs : ‘ 
struction will } | f t pr ¢ ¢ 
vantage of the State municipal 
as a class, since the | | 
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tax day but died before the date 
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ent indications point » a record 


which is expected to i: 


Judge Caffery of the Circuit 
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pes : - endance, 
generally not be deemed 


Judges 


13 ot the Tax act.}, 


bers of 


he present law seems very un-!} Count 





a partner-| This is the first year that the 
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r partner's interest in the firm| CAPE MAY COUNTY BAR 
i is personal property more par- ASSOCIATION 





Pre- -Vacation} Days | 
In the Busy Law “Otic 


The days just preceding the vacation season 
are busy days in the law office. Clients require. 
usually in a great hurry, plans. more or less elab- 
orate, made fee the handling of the financial and 
business details of their affairs while they are 
away. 


For those who are going abroad a power of at- 
torney is almost as important as a passport. Those 
who are to lose themselves for a while upon fish- 
ing trips and pleasure jaunts must have someone 
with an alert eve and sound judgment watching 
their interests. 


In the making of such arrangements you will 
find the services of the National State Bank of as- 
sistance and value. 


For instance. a custody account is a convenient 
method of providing for the safekeeping of 
curities. or. when active duties are required re- 
garding the securities. an agency 
meet the exact requirements. 


account may 


The Trust Department is always glad to co- 
operate with the attorney in making such ar- 
rangements. 
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stake, and where, above all other tri- 
als, such irregularities should not be 
allowed to creep in. We may go even 
farther, and say that the theory of 
murder in perpetration of a robbery 
should not have been waived or ig- 
nored in the first place. That theory 
was apparent in the very confession of 
the defendant in of the 
prosecutor's office, stating facts much 
as they are stated above: and the case 
on the facts is closely similar to State 
v. Lyons, 70 N. J. Law, 635, in which 


pe yssession 


he State’s theory, endorsed by this 
court, was that of murder in perpe- 
trating a robbery. A reading of page 


645 will make this clear. 


Hence, the 
incident to the addition of 


confusion 
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such abandonment was needless. But 
the situation was awkward and might 
well have been avoided. 

Reverting to the burglary theory, 
which was one of the two relied on 
in the charge:—if, as we have inti- 
mated, homicide in the commission of 
a robbery was well supported by the 
evidence, the theory of homicide in 
the of @ burglary loses 
some of its practical importance. That 
theory raises the troublesome ques- 
ion, decided in this court, 
whether the “burglary” mentioned in 
Sections 106 and the Crimes 
Act is, the one hand, burglary at 


commission 


never 


107 of 
on 











of the premeditation theory even if|ed, and in the main for the reasons 4 


stated in the per curiam opinion of 
that court. 


| The accident was in 1928 At that 
| time the act of 1924 (P. L,, p. 401) 
| was in force, based on a limitation 
lof one year in the original act of 
1911. The act of 1924 provided that 
failure to file the reports it required 
should bar the defence of limitation 
(foot of page 403). Frazier vs. L. 
Bamberger & Co., 110 N. J. Law, 
447, cited by the Supreme Court 
Up to the enactment of Chapter 280 
of P. L. 1931 (P. L., p. 708) the re- 
spondent clearly could not have in- 
voked the limitation. The petition 
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pe : P ag star | OL the Crimes Act, which, it may be i a? 
t assent Of the assistant prosecutor | — ted, does not in its text describe | PCtTiod of limitation to two yeafs, 
ho tr t te had | UVUSS4 GOCs Nor i S text describe - . 
\ tried the case, that the State had | | iolations a ‘onstituting burglars and seems to contain no reference 
R t established wilfulness,|, a are Ses —— Section 6 of . *t of 
pe laa hac ra a sige _, | but merely pronounces them high mis 2 ee oe the Act os 1924, bar- 
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; tier murde perpetrating a, tation for failure to report. The 
) : at mbber t quoted section 129| limitation of 1931 is not in terms 
Pome ag range 1 Crimes Act as. defining | applicable to right of action al- 
SS | , .~ | robber and ided Che com-. ready existing: and if so considered, 
Coe rea ‘ton inition o obberv ha it fails to provide a reasonable time 
t nd that e wer ; , eee : 
? : ; y notwithstanding, bee uniformly ay within which to begin suit after its 
‘ ‘ ( ind tollowed in ases where passage Set Barnaby VS. Bradley 
; a homicide heen committed the & Curr Co., 60 N. J. Law, 158. 
( atl i 9 . . 
ais perpetration of a robbery’, citing the |We agree, therefore, that the Act of 
ite ( t « ( - | 3 i 
, es Lvons i it 645. where the 1931 is ineffective to cut off the 
; tes j commot we de robhe right of action existing in petitioner 
" | stated by the trial court was expressly at the time ofits passage. 
( e he S fa n ng 
: Dy A A bates ( ~ A ae d 
gy the i pins eniocs 4 6 The point is made here, though the 
. “ 120) Ww ft ¢€ illuded t . 4 r 
“ ot g ae Supreme Court does not allude to it, 
‘ inne the p er\**>. 2 ye aa that the Act of 1924 does not ex- 
i tended, as the ground first ; ras 
d washe ands pre n its title any intent to modify 
] treated suffices for a reversal and a # ; , e 
el r S , or qualify the limitation imposed in 
it P ; ‘ a oat? \\ ingmet Compensation 
a) t . 
g g ‘ ; Act [he same point was made in 
\I sit ( non Pleas, 8 Mise., 
: si aa ’ —— 600, 604, affirmed here in 108 N, J. 
that WORKINGMEN’S COMPENSA 100 preme Court 
‘ ) 1 Supreme oO 
t! diy weapon t- | TION—Statute of Limitations— age + withons aaa 
z me \\ cee l V nouct 1¢ ° 
esut that the W Failure to File Report—Effect Gemed 
te ik St M of Amendment to Act. . a 
7° 4 ) 45-4 , I} | ( ] - = 
- - ~- 4 = 
Ss ( 292, Se \ Annes 
P 1 + if ; 
: as acksor | id ¢ 
| ( 
par New Jersey 
t was 1 17, 1935 
7 s C in| Appeal from Supreme | TITLE INSURANCE 
dot ether t ] Curiam Op ‘ 2 
l agg <b ; Anywhere in New Jersey 
eat } Stat. Cr S 24 774 ! 
" ae : ; JERSEY MORTGAGE 
x d t \y | } ¢ 
J I : 
: 6S. ¥\ R64 & Title Guaranty Company 
4 4 finder Sapervsion State Departmen! of Saaking end lnsarance 
S 68 =A | JERSEY TITLE 280 North Croad Sema 
red | BUILDING ELIZABETH, 2 J. 
¢ j rt Phone. Elizabeth 2-4700 ' 
d_ be f ! 
S . ( 
: 9O0OO0O066F6O60OO6%S OOOO HOCUS, FSSYSTOSSOOOOY 
| : The N Titl 
umed and. the e New Jersey Litle $ 
¢ J $ 
rat T 1 > 4 
j » € T N ‘ 
J. tes 2082 a0 len 4 Guarantee & Trust ompany 
a d 
— -_ — Prompt Service—Reasonable Rates 








New | 


<B> D> BOO) OOD) BOO OOP OOD POOH OHO OH 







83 MONTGOMERY ST. 


Titles Guaranteed to Real Estate Anywhere 


in 


Jersey 


JERSEY CITY, N. J. 


Telephone Bergen 4-8200 







ro. “a 
7 
% 
} 
5 
ge 
r} 4 
j yr - , 
hs, | 
oe | 
YF 
3 aa a 
a: if @ 
& ‘f tk 
% Bibi ; 
’ ari «1 
ere 
sy i, 

Fe 
Te 
Rhebiee: ! 
bf oe 
‘ ce} a 

vite , 
iy ae 
Me 
% oo 
" et | :d 
‘ } ¢ 

\ 
ik 


Net ods 








oes 


ee er 











. 
Li 
‘ 
shee 
> t 
ib 
idee 9 
1 
ta 
; 4 
4 ‘ 
if 
: 

















Published every 


New Jersey Law Journal Publis 


: ‘Rew Fersey Law Fournal 


Established 1878 


Thursday by the 
ing Co., Inc. 


24 Edison Place, Newark, N. J. 
MA-3-6194 


AARON SKINDER, Publisher 


SUBSCRIPTION RATES 


One Year 
6 Months 


WILLIAM S. GNICHTEL, Associate : 
~ ALFRED C. CLAPP, Contributing Editor 


Entered at Post Office Newark, N. J., as second class matter Under An 


Act of Congress of March 3, 1870. 


The New Jersey Law Journal invites correspondence concerning matters 
of general interest to the Bar excluding such as are political or controversial 


It does not assume responsibility for 


Sributed articles, notes or published correspondence unless expressly s« 
The New Jersey Law Journal opposes the publication of letters 
criticism of f h 


personal commendation or 
sonnel of the Courts, but welcomes at 


or adopt the views expressed in con 
stated 


ot 
members of the Bench or other per- 
all times information and suggestions 


concerning the functioning of the Courts. 


THURSDAY, JUNE 20, 








18S 








John H. Backes 


ELE ITI, 
15th, Vice 
Backes died 


On Saturday, June 
Chancellor H. 


at his home in Trenton at the age 


John 


of seventy-one His death marks 
the passing of one of the great 
jurists of our day 

Born in South Trenton August 
18, 1863, Vice Chancellor Backes 
belonged to an age when second 
ary schooling was not considered 
important. He started worl ¢ 
be was twelve years old an 
shortly thereafter entered the lav 
office of Edward H. Murphy, whe 
practiced in Trento: ind New 
York Even before he was ad 
mitted to the bar in 1884, hi 
legal ability and learning had at- 
tracted wide attention His suec- 
cess aS a practitioner was out 
standing, particularly in equity 
cases, and on February 21, 1913, 


the late Chancellor Walker ap- 


pointed him the C 


bench. 


to hancery 


As Vice Chancellor, Mr. Backes 
achieved a nation-wide reputation 
His opinions have contributed 
much to the valuable precedents 
in equity for which New Jersey 
bas long been noted Frequently 


these opinions were dict 
the bench 


briefs of counsel. 


ited from 


without reference to 


They are char- 


acterized by a pervading sense of 


human understanding which no 
amount of technical learning was 


ever permitted to overshadow 


is recalled in an injunction 


some years ago the question in- 


volved the right of a director of a 


bank, which was trustee of an es- 


tate, to act in a conflicting fidu- 
ciary capacity. The case was of 
@reat importance and eminent 
counsel appeared on both sides 


In the midst of a long and ponder- 


ous argument in which the issues 
were becoming more and more in- 
volved, the Vice Chancellor inter- 
his 


“I suppose,” 


rupted in quiet whimsical 


voice. he said, ‘‘the| 


| Prayer: ‘Lead us not 


It | 


suit ; 


into tempta 






| Comment 


(Continued from page 1) 


| ate a trust there must be specific prop- 
erty held by the trustee”’—Taylor v 
| Cortell 66 E. 262, 37 A. 810. Furth- 
er be it noted that there is law that in 
| the federal courts, a deposit for spec- 
ial purpose will not per se create a 
| trust unless the terms of deposit oth- 
erwise indicate that the deposit and 
proceeds are to be segregated: 
Santee Timber Corp. v. Elliott 70 F 








its 


(2d) 179 pretending much authority ; 
contra, In re ZIJnterborough Consol 
Corp. 288 Fed. 334, McKee v. Lamon 
iso U. S 317, 322 The case of 
Santee Timber Corp. v. Elliott is te 
be deprecated both as a misreading ot 
certain authorities and as creating one 
rul’ng in the Federal Courts and an- 
her in the state courts depending on 
ther there is diversity of citizen- 
between the parties The federal 


rule is applicable in determining a 





reference against a state bank—City 

Council v. Elliott 73 F. (2d) 920 
There is abundant state law in ac- 
rd with the New Jersey rulings e. g 

ple v. City Bank of Rochester 96 


N.. ¥. 22 





then the preservation in the depositor 
of the right to check out the deposit 
in whole or part for other purposes 
outweighs the evidence of trust and 
turns the relationship into that of a 
debtor and a creditor. The reason is 
simply that the parties were probably 


and the ‘King~cases. decide that pay- 
ment of money- by the obligor to 
bank for the benefit of a third pa 
does not constitute payment to 
third party, when the third party 

not consent to such deposit; and 

sent is not implied by accepting «, 





thinking of a general deposit when the | 
account was opened. (We disregard | 
the New York common law doctrine | 
of tentative trusts as to savings bank | 
accounts, as it seems unique there 65} 
Cc J 186). Manhattan Co. v. Blake | 
148 U. S. 412, Continental Trust Co. 
v. Chicago Title Co. 229 U. S. 435, 
446. In re 'nterborough Consolidated | 
Corp. 288 Fed. 334 at 347, cert. den. 
sub nom. Porges v. Sheffield 262 U 


S. 752 
S. 752. 

So far we believe the law reconcil- 
able with the Deal case. But suppos 


nothing is said as to whether the de- 
positor may check out the account for 
other purposes in New York 
and other jurisdictions, in our analy- 
, assume that in the 7 
press terms of trust in the agreement 


Works v. K 


trust inden- 


Cases 


absence of ex- 


SIs 
of deposit (Rogers ell 


88 N. Y. 234) or in the 


ture under which the money is de- 
posited (Steel Cities Chem. Co. v 
Virginia Caroline Chem. Co. 7 Fed 


(2d) 280), the depositor has the right} j 


to check out the account for purposes | 
other than the designated purposes} 
































pons payable at a certain bank 

In Bank v. Com'rs of Banking ; 
E. 281, 178 A. 630, the complaip 
having money on deposit with 
bank requested the defendant t 


D 
chase some stock which the bg 
thereupon ordered. On Septem 


25th, the complainant’s account yw 
charged and the account of 4 
treasurer of the bank credited ; 
that day, the treasurer sent the bank 


check to stock brokers in payment 


and ¢ 





the stock. @n the second busing 
day following the 25th, the check j 
dorsed by the brokers, came 
collection and was protested sip 
earlier that day the Commissioner 
tanking had taken over the 


The court held that the charge 

complainant’s account and the cre 

to the treasurer's account constity 

a trust but as the res was n 

gregated, no preference could 

lowed. The conclusion is correct 
the reasoning leading 


what 
it ? 
It 


cases 


is s 


pr 


Was there a trust? 


erogatory to cite the 
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1 question amounted to some- 
e $3 per capita for the mbhab- 


; the United States, and which | 





ter very 
4 by decision of the Secre- | 
Agriculture. Even these com- | 
. leave something to be de- 
Comparative tax burden de- 
ot on a count of noses alone ; 
ta wealth and particularly per} upon a 
come ought surely to be tak- | 
acc Despite the hard 
wr country would presumably 
; r showing than Great 
n both these items. What 


unt 
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new 


sar. Hence it seems sound 


se that the American pub- 


of the 


tion 


either morale nor good reasonably 
jreaks down, pay larger taxes jawyer. 
eat present imposed fording 


i impose these taxes, the 
r the States and their sub- | tem 
some respects, our Fed- 
ernment has taxing advantages 
wil be touched upon later. 
), Washington must tax 
jor normal national needs, and 


taxation sy 
In 1 


ple in 


objects 
some tax p 


mmediate future for grants in 
the more stricken States 
er, certain cogent considera- | respondence 


ake it highly advisable that 
kes and local units should be- 
largely responsible as possible 
the revenue. 
these considerations 
: self-respect 

sort. “Representation 


ting im needed 
is the de- 
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transmitted 
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with 


yased 














ceived. Yet that 
; ‘ consideration 
lish are bearing, we certainly | nothing more than a simple applica- 
ruling. and could } 
have been composed in an hour by any 
informed 
Take next an illustration aif- 
comparison between a 
the Federal sys- 





3. 1935. 
ot 


general 


competent 


stem and 


131 a large 


Massachusetts f: 
which had both educational and social 
organization 
On September 4, 
1931, due application was made for a 
, ruling on the Federal share of these 
| pre blems. After a long course of cor- 
inspections, 
and a wait of over six months during 
| which nobody seemed to be doing any- 
| thing, the final ruling was made in 
| Washington September 12, 1932, and 
to the Club by 
lector at Boston nine days later. Mean- 
while those of the Club’s tax prob- 


Their 
roblems. 





and South. No such condition 
tong be tolerated within the narrower 
boundaries of a single State. 

Delay incident to Federal tax ad- 
ministration is notorious. Examples 
may be superfluous, but let me briefly 
state one or two. 
the Bureau of Internal Revenue af- 
$ mature consideration made 
ihe AAA may be increased or | an important ruling about the applica- 
tion of income tax to certain schemes 
| for assuring retirement allowances to 
| superannuated employes.” 
of this ruling caused one important 
;employer to seek a subsidiary ruling 
specific point. 
for the subsidiary ruling was made 
; by letter dated March 5, 1935. 
was the reply re- 
reply involved no 
€, was 


principl 


and 


group <« 


rmed a 


the 


In January, 1935, 


Knowledge 


Application 


f peo- 
Club 


raised 


interviews, | 


ou 


would 


Not 


State 


Col- 





spread over the length and breadth 
of the nation and seeking enlighten- 
ment about a revenue system of al- 
most infernal complexity. 
and local governmental units the ad- 


ministrator faces no such gigantic 
puzzle. 
The foregoing reasons—and more 


could be added—give cause for hop- 
ing that in comparison with the tax- 
jing activities of the Federal govern- 
ment those oi States and municipali- 
ties 
such 
likely to require development of new 
taxing devices and methods. 
examine a few of the possibilities. 
New Jersey *is already famous as 
|the inventor of an ingenious revenue 
device 
exertions in 
tate of the late Dr 
were only an application of very com- 
monplace, old-fashioned ideas indeed, 
and 
}if Pennsylvania had not tried the same | 
|ideas at the same time. 
device in question is instead that of | 


In States 


Even if no 
needs seem 


will be 
shiit 


imcreased.? 
occurs, local 


Let us 


My reference is not to her} 
connection with the 


Dorrance. Those 


es- 





would have passed quite unnoted 


The revenue } 


| 


your inheritance tax on non-residents | 


| which aggregates their entire estates, 
foreign as well as local, computes a 
theoretical levy at progressive rates 
on these aggregates, and exacts from 
each such estate the proportion of this 
total levy which the actual local prop- 
erty 
Back around 1920 this was regarded 


as 
akin to taxing the transfer of proper- | 
ty over which New Jersey lacked jur- | 


isdiction 
New 


dents, she and every other State 


do 


bears to the total property.” 





a very imiguitous device indeed, 


The argument 
Jersey can do this to 


was: “If| 
' 


non-resi- 
can 


it to residents well, and the} 


as 


consequence is that when a decedent’s } 


property holdings are scattered about | 


the country every bit of them may! 


\ 


be taxed at artificially inflated rates. 
But really, if progressive rates are de 
fensible in death taxe s, there seems to 


$ 


sation” has evil possibilities. lems which had to do with the Com- 
. fits in with the distaste al-| monwealth of Massachusetts were 
suggested for inflation of the taken up by letter dated February 6, 
an alternative t nven- | 1932, to which the appropriate State 
taxation. The Federal Consti- | official replied fully and finally on 
xpressly gives the nati February 9, 1932. Three days (one 
t ver to « mey f which was Sunday) as compared 
State either to c noney | with more than twelve months. Now} 
i credit li, then, a irse this comparison contains 
ie t finan Straits, the | ¢ s of unfairness It matches 
( s t pudiate its the Bureau of Internal Revemu 
4 t ring muser nN against é the best administered 
grinding out printin ae i pee a ag tome At 
Und existing st S e | al problems were more 
3, 7 s sta ex thos ng ve 
4 s r s astr s é r atter « ct this 
; presé r 4 ‘ , he : entire 
gisiatu t cide Secievy $9997 } g ad strat 
1 ts discre ral tax questions in ably tend 
’ ize temptat gre plexity and are solved 
“4 Clal ¢ t he 4 s 4 + ang i] zg 
is 7 t tl states vaste motion and lost time You AT 
U t lave he ten t legislate roa wh nation sé 
This act vould have | Jarge and so diverse without involved 
advantage ot ending re-) statutes or hesitating administration 
men the baseless belief that|or both. Let us. then, by all means 
some mysterious, bottom-/| hope for developments which will get 
roir of wealth which taxation back to smaller and more 
demands thout ymogeneous units 





nly the Federal g 


Another « 


pity Treasury's 


Ways Stay 





ports otf t 





ich characterize that gov- 
gislative and administra- 


mes. Federal taxpayers scarce 


discloses re 


ings rendere 


lisquieting point abe 


administration r 
vou get them 
put. Casual 
the Federal Reporter and 
| the Board of Tax Appeals 


pudiation of 


exami 


vut the 


ulings 1s 


thev do not 


ination 


he se 


n ru 


od after investigation, and 


oral rulings made in conference with 


tciate the seriousness of some) taxpayers who have taken special 
fations to which they are sub-! trips to Washington to reach authori- 

example can be given} tative officials.§ A whole jurispru- 
ses none of its fort efulness | dence has been built up around the 


robable familiarity to the | 


power of the Commissioner of Inter- 





10 good reason why the transmis 
scattered holdings aggregating 
] taxed 


should not be 











100,000 in value 
t as highly as the transmission of | 
having equal value and con- |} 
na single State. The es 

the beneficiaries will be equal 
able to respond to the demand. In} 
th, a iquity was attributable to | 
c tere principic iiteen | 
ears ag ve all assumed that if a 
al vit an estate of $100,000 died 
miciled in New York, and part of 
s estate was $25.000 worth of chat | 
s in New Jersey, and another part } 
25,000 worth of stock in a New Jer- 


rporation, that chattel value and 


that stock value might constitutionally | 
he subjected to death tax by both] 
States. Now we know better. The 
Supreme Court of the United States 


has told us as to the 


the 


the 


dent s 


State ot 


In 


decisions gives 
protection against double or multiple 


fact, a substantial 


chattels that only 


State of situs may tax and as t 


stock that State ot dece- 


and that the 
tax.!} 


only the 


domicile may tax 


incorporation may not 


line of recent 


citizens constitutional 


| 


State death taxes measured by intan 


gible 


property.12,) With Mr. Justice | 
McReynolds leading off as St.| 
George? the real dragon has been 
‘ and we can now calmly re- 


$260 4 9 
Kilied,* 


> ; “eg 
gard your New Jersey invention in its | 











lawyer Imagine a husband nal Revenue to retract his own de-|:-ue light. It seems to me meritori- 
€, living in New Jersey, their} cisions or overturn those of a prede- |... stir ae eee | 
derived entirely from the hus-j cessor. The reports of Massachusetts 
_ ngs Ti the net income] cases, and I suppose those of most il a aa aitiadael eel daca 
ai permissible deductions and| States. can be searched in vain for 
ther than earned income cred- {evidence of such wavering adminis- eal ae ee 
000 per year, the Federal in-j trative practice. Once again, do not| Footnotes To Practical MODERN} 
a under the Revenue Act of | misunderstand my purpose. It is not | PROBLEMS IN AMERICAN 
§ $0 or thereabouts. But alto cast aspersions on the men whe TAXATION 
cand wife with exactly the] run the Treasury or the way they run , | 
Boome. if they live in Califor-| it, On those points there are reason-| 1. L. H. Parker, Congressional 
me other community prop-! ably divergent views. The finest ad- Study of Conflicting Taxation, 13) 
fate, will pay only $440 Federal | ministrators imaginable might well Tax Mag. 263, 264 (1935). His! 
tax. This indefensible differ- | 
nhas been bitterly condemned g ; 


of 


report of 


Lewis Maryland, 

the the} 
mmittee on Ways and Means 
nue Bill of 1934, called 


and assert- | 


ative 


£ trom 


‘ght States’ grab” 


xistence 
tion who 
2 es of t 





“tates, although only a small 
nave blocked every attempt, 

wpe it the discrimination. 
Pp 't would be- abolished forth- | 
" geographical remoteness did | 
ent general knowledge on the | 
seaboard of the unfair ad-| 
mioyed by part-cf the West 
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fractions are quite rough ap- 
proximations. 

Magill, Parker, and King, Sum- 
mary of the British Tax System 
(printed for .the use of the Joint 
Committee on Internal Revenue 
Taxation, 1934), p. 36. 

Jerome R»George, Comparative 
Taxes in the United States and in 
the United Kingdom, 34 Indus- 
try, no. 2, p. 1 (1934), the fig- 
ures being for 1931-32. 

Magill, Parker, 
cit. supra, p. 37. 
are for 1933-34. 

U. S. Constitution, art. I, sec. 8, 
cl. 5, and sec. 10, cl. 1. George 
Ticknor Curtis, in his History of 
the Constitution, ed 1861, vol. II, 
p. 320, remarks: “One of the 
principal causes which had led to 
the experiment of making a na- 


and King, op. 
These figures 








tional government with power to | 


prevent such abuses, had been the 


frauds and injustice perpetrated 
by the States in their issues of | 
paper money; and there was at 


this very time a loud and general 
outcry against the conduct of the 


people of Rhode Island, who had | 


kept themselves aloof from 
national Convention, for the ex- 
press purpose, among others, of 
retaining to themselves the power 
to issue such a currency.” Madi- 
son’s Journal of the Federal Con- 
vention is full of references to 
the paper money controversy, and 
indicates a majority strongly hos- 
tile to inflation. 

3ut it is interesting to 
ber that after debate the 
Convention voted out of the 
stitution, 9-2, a clause empower- 
Congress to emit bills of 
credit. Madison, Debates in the 
Federal, Convention of 1787 (In 
ternational Edition of 1920 by 
Gaillard Hunt and James Brown 
Scott), 413-414 The debate indi 
doubt this 
action was meant as a prohibition 
bit of tact 


remem- 
Federal 
con- 


ing 


cates some whether 


or merely a discreet 
turmity 

The 
lanuary 26, 


re\ ised 


dated 


somewhat 


’ ' 
original ruling was 
1935 


was published two 


In 
form it 


months later as I. T. 2874 (1. & 


the | 


| 
| 


13. 


14. 


k 


21 Am. Bar Assn. J. 207 (1935). 
P. L. 1900, ¢. 228, sec 12, as 
amended; N J Comp. Sts., Cum. 
Supps, 1911-1924 and 1925-1930, 
ec. 208-548. Constitutionality 
sustained in Maxwell v. Bugbeée, 
250 U. S. 525 (1919). 

Frick v. Pennsylvania, 268 U. S. 
473 (1925), and First National 
Bank of Boston v. Maine, 284 U. 


n 


S. 312 (1932). Cf. City Bank 
Farmers Trust Co. v. Schnader, 
293 U. S. 112, 117 (1034), whete 


a New York decedent directly 
owned some pictures in Pennsyl- 
vania, and indirectly (by control 
of the corporation holding legal 
title) owned other pictures hav- 
ing the same physical situs. 

But see Burnet v. Brooks, 288 U. 
S. 378 (1933), as to the powers 
of the Federal government when 
international problems of multiple 
taxation arige, and inferentially 
as to the States’ powers respect- 
ing aliens. 


See his opinion in Farmers Loan 
& Trust Co. v. Minnesota, 280 U. 
S. 204 (1930). 

In constitutional law, absolute 
terminology must be given rela- 
tive meanings. Possibly some 


fragments of the dragon still sur- 
vive, and the whole of him may 
be recalled to life by a changed 
bench at a later period. 


OBITUARY 


Roy Foster Anthony, 52, Newark 


lawyer, died June 14, 1935. His 
home was at 255 Ballantine Park- 
vay. 

Mr. Anthony was born in Plain- 
field and was graduated from East 
Orange High School and New York 
Law School. He was admitted to 
the New Jersey Bar as an attorney 
in 1903 and a counsellor in 1906. 

For a time Mr. Anthony was a 
law partner in the firm of Raymond 
‘an Blarcom & Anthony. Later he 
entered into partnership with Hugh 

Barrett under the name of Bar- 
}rett & Anthony 

Mr. Anthony was a special mas- 
ter in Chancery and maintained his 

763 Broad Street, Newark, 


B., XIV-12-7381) 

James Couzens, 11 B. T. A. 1040 
(1928). is probably the leading 
and most notorious case: see als 
Burnet v. Burns. 63 F. (2d) 313. 
ae (1: 4% A. &th, 1933), (om 
missioner v. Duckwitz, 68 F. (2d) 
f29. 630 (C. ¢ A. 7th, 1934). ! 
and Washington Market Ce., 25 
B. T. A. 576, 579-580. 581 (1932) 
Here. of course, one must re 
member the serious difficulty in 


herent in Federal and State com 


pe tition for the 


sources 


Sain 


revenue, as manifested by income 


taxes, death taxes, liquor and to 
bacco taxes, gasoline taxes, and | 
other excises. This competition 
is receiving thoughtful and con- 
tant attention from legislators 


Some indication of what they are 
doing can be found in James W 


Martin. Conflicting Taxation at 
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Personal Liability | the nature of a preferred claim.|tempt. Smith vs. Allen (supra);; The next case to consider is the Index os Artic] 
Of the Taxpayer} Ts mode of payment of the personal | Trustees, etc. vs. Lewis (supra) at!situation where the non-resident ° a 
, Property tax does ‘not proteed upon | 380. In the case of a corporate tax-' owner comes into the state after tax Notes in C 
» theo of a specifie lien agains aver it hz *xNrecce 4 = ‘ af 
Missions’ trom. cece 2) ne msn fa pecifi lien against payer, it has expressed itself by way day and after the date when assess- Legal P, 
¢ property (which, of course, may/of a mandamus. Person vs. W arren | ment has actually been levied Sup- — ae 


also be enforced in insolvency pro-| Railroad Co {supra); Silverthorne | pose the taxing municipality should 


















































t Case 





portionate interest had referen to di BANKRUPTCY 








, ; v Railroad ¢ (supra now institute suit against him on the 
the partners chose m action against upon th , A P 1806 Mel I I \ , ‘ “e a re . me against him on th I a 
) , von the eor at L 06, p.| McLean vs. D. L. & Coal ( theory of personal Hiahilit. a sete “Reo thr 
the other members of the firm, or the ,¢, “ae ~< -d ad \V al heory f personal liability it would KReor 2 a on 
- 1S! itse 1 i* municipal a supra Mandamus being discre-| seem that her tan the . ‘ . 
amount of his interest in the various onl > } 5 : _temb - a oe. — Mf 
° ‘ P apie r 4 imalns 4 1onar vrit t w 1 et t en S ‘ r r - = 
goods or the partnership in a rea 1 ‘ _ hi , - vefl mT . r 
. , cf I r npaid | tr s the orcimar cas an aj terdic yr shadow mee t state d R 35 é ace 
tic sense.) Ihe Court ther speaks - ; , re Pp I . ! Ik I t 4 a ). 
, . P Na roper i c Ast ir plicant ma refuse t ‘r d cquired ers wric » he ei S Pert 4 
approvingly of both metheds used in» : . g . i ; g acd € » personal jur t \ tte | \ 
’ Sege : “yas ello vy re A é rdage | that other dequate relief ists. or! the ¢ myer at the time when : : ' 
the State, on the belie; that eas ed | .,2 “2 = 4 . : eXIst . axpayer at ti! m Ww! the = jlesex 
P Ie }. Eq. 401 [931) at 493.|that the taxpayer is financially un- ssessment. which ates she sad | P wok} 
to the same ultimate result Se thee “ay : oe : + anciall i isse . ~ wi I reat per- x I \ , - s 704. see At 
™ : - ! as a et i either this | ab to pay For exan n Silver- | sonal liabilit vas mad However March 192: . 
Frost case, all the partners reside : 11 E 
ain +i¢ P ‘ 4 a 1] a 





the same municipality where the firm aes ry a a s : . vet a a ! tat slim authe ¥ ex throughout :: = 
headquarters were located But oe a re eoruaepal ise ' rt seri ot ne ur n tl i t psor 
Taylor vs. Lee 43 N . | 143 Sup pees 1, ? ~; on ed ea tity } the axpaver ij ate he ' 2 ye ¢ : “S Study F : 
Ct. 1881), the various partners dwelt | ,:. “a sin Mg AP oo, tb ~ satheetengy ar ea son vs. | VS wland 611 

in different micipalities In view 3 , : - BS See me = es Na , st ) reenbau Vs ) mmonweal Seager 1. Bid 
of such a complication, th t , ‘ ‘ Casas a1 zm 4 : — supe ate saker, 289 | oO 

after reviewi the Frost bite ; is bingy: roo ads tor makit M. 193 rt. der 282 S.| CONSTITUTIONAI 

cluded the etter practice to 4 . . ; 7 . — I = Tate vi J ' 3 r its p 
sessment oO . met ror ’ . . ; ‘ o - F F Pa ; : si t 7 : , , I wi 78 “ c specin 
terest.” No ise et 1 rt 2 ce ae re S . = _ ioe BY “e ;' ‘ 7 r fi j : : ° h it has 
ported in the Sta ‘ ot ie aspect se of Db ‘ thor , arvard La 

of the partner é it 





‘ diction of New \ che : | 
» the difficult t ' en t ; = pace! i ! c ¢ tila ver ne taxe ~ 
limited parti evice unk Peery ; ; tor t tan ra ereaiter, t t een oe ’ = hi 
to the law t Stat tt t - : ; : ‘ une ate | ion wit t a poste Sees fe to be hel 
of either the Frost or the \ ” : ; : i t t ver rt ther ¢ te \ - ' 
These ad: trative difficultic t t tra t , } ) 
the case of pert | : ‘ 
reflect = thet prot ; re met f ut g 
course, in the ree t t , : ke 4 
thereon eit! ) VeAy ' p i}. : that r rat ‘ ‘ cn a ‘ 
liability under tion 202 Wa t t th act rsonalitv a ther « ; C 
of the other ! | ° ‘ A ‘ P - I . KT nt t t : I t ! -¥ ‘ ‘ - 
Tax act ! t t ‘ ; , w fieay , ' ;, : _ — 's Ha 
fusion may } t t 1 m acs ’ tt tar t tte t tY ¢ ‘ ont RIMINAL PROCE] I | 
ot double t t }’ | : > ; ae ' ts t ‘ tot \f i thar 1+ 
erty ot the t y mary ' = the that nt tr t ar , ! oe ee it a 
sessed } the al , " member ) ss ' sie : z a ; t terst Pr fier M 
and the mi valit ecome a pet wave ; , é sus ef ¢ . ry : 
sonal redit ' ‘ , ie t t t I titut Furthe " . Be , teen 
(Quer wl , ilit : : I t 4 t ot . 2 P ‘ ; rs 
would b su t t t mtr 2 : ; . mig t t t i right ; al 
marshaling t ‘ f ’ , < Bie = 1 
given the b t | , ; t kainst a t t nt r | ) . os a 
an ind lual rat t ‘ . P ‘ PI BT nas , \ 
ship credit. | t , t ; ' , . ‘ ; rsay . 
partner ma " : t t ‘ ‘ ase on , a anal M 
terest m ¢ . , ‘ , ‘ ‘ R . 
his chose i | ; : : j RAT 
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and his estate throughout the coun- 
try to be threatened by suit upon this : 


the incidents of judgment, his lands | N I R A | N 
to be charged with judgment-liens, ee urt aes 
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“he , ‘ as Th Attor General of ti 
judgment. And in view of the above- — Ane. wae oe Essex Common Pleas 
-- Jaa RE Ge Fae ; ssrevests . 
an orities of that state. (It is in-;Cited language of Chief Justice United States woe saan reular ms 
‘i ‘ ceca. sinite that the ‘New Green it may be that the personal | ter under date <t June 4, 1935, ad- Dates for the Summer sessions of 
— “ir ig 4 n : th a liability of debt created bv Section] dressed to all United -States attor-| the Common Pleas Courts of Essex 
MeEX! urt deemed that the ee brite az s . ‘ P a ay : A ~ 
—_—_—— gs dey ; ke . 202 shall be construed as alternative. | neys, the text of which follows: County are as follows: Judge Van 
sonal liability against the taxpayer | <’- ~ ihsee - | - nae i ae Ja aig ‘ 
30 page t “ Pag 7 : ; ——s on tht score that such harshness will To: United States Attorneys; Re: Riper will sit from June 29 to July 
“ ‘rued on the date of assessment. ) a re. oe ‘a +. : . ‘ Daa : : 
ef 3 a : : : . amt ts triheted th the -gislature | Title 1. National Industrial Recovery| 25: Judge Brennan from July 26 to 
I Amboy Ga lf these cases mav stand for the | e attributed t the egisiatu a j ; July 
jlesex Bank, proposition that the late entrv of the |" the absence of an express provision j Act. {August 21, and Judge Flannagan 
. 4 eid aver into the state subjects him The answer is, that in most cases of} On May 27, 1933, the Supreme | trom August 22 to September 16. 
’ ™ oe t personal action, the only p ible | delinquent personal property taxes, 11 | Court, in the case of United States | All jury trials in Common Pleas and 
77 7 7 7 t a iu Sul i iv? Y : Osstv e ‘ - - = - » t ” 
ple ot, ee A n is upon a doctrine of | @@forcement should be pushed to the/ys. A. L. A. Schecter Poultry Cor-| Cireuit Courts will end June 28 and 
| i i> UVOTi « wm Hic Ol ‘ ‘ = . “ 7 a — 
ipson vs. Gloucester ack of thi: late entrv to the | hilt by the above methods as cumula- | poration et al., held that the pro-| resume September 17 
. ( Ul tilid te a: » af 3) 7 | » omens ° ° | 
x a. of thor : tive, it would be the taxpayer him-| visions of Title I of the National 
8 A 9/; the othe essment. wgier “ge hil tee? ; “ee Essex Orphans’ Court 
—e +} A foreign corporation is in- | S¢/f who is causing his own hell As | Industrial Recovery Act relating to 
siderable t rity orTel OTpoOTation Is ill- ° ‘ : 
i, as in Scottish. etc. (¢ ys. |indicated at the beginning of this/the promulgation of codes of fair] The Summer schedules for 
{ XS 1, 1 D a as in Oc sn, t ( s 4 - P ‘ . ' ; 
MK KX RTS upr ee ae ible to | 4fticle, the typical owner of persona! | competition were in violation of the| Orphans’ Court will be July 16, 
r »oOWland supra’, it S$ possIDi¢ 0 : i ° < 3 be 
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